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1.       BACKGROUND 
 

1.1. Vision 2030, Kenya’s national long-term development strategy covering the period 2008 to 2030, 

places emphasis on rebuilding and creating the much-needed infrastructure in the country’s journey 

towards poverty reduction as well as social, political and economic transformation. However, in a 

time of constrained public budgets, all competing with development pressures especially in the 

social sectors (particularly in health and education), and rising public expenditure demands from 

the current and new devolved structures, the Government of Kenya (GOK) is facing fiscal challenges 

1.2. Responding to this challenge, GOK, through its National Treasury, has made infrastructure 

development and public service provision through Public Private Partnerships (PPP) a priority 

mechanism that can help it address major infrastructure funding gaps and achieve the benefits of 

successful PPP investments including: substantial private investment; transfer of significant risk to 

the private sector; improving access to infrastructure; creating higher quality assets with better 

operation and maintenance; and helping achieve better efficiency. 

1.3. As part of its overall PPP Program, including under the Kenya Health Act 2017, the GOK has 

identified the health sector as one of the priority infrastructure sectors for PPP investment for which 

a number of prospective Projects have been identified and considered, including the KNH Private 

Hospital PPP Project to be located within the grounds of the Kenyatta National Hospital (KNH). 

1.4. KNH is the largest referral, teaching and research hospital in Kenya with a bed capacity of over 

2,000 beds, catering for 80,000 in-patients and 500,000 out-patients annually. It not only serves 

the four counties around Nairobi (Nairobi, Kiambu, Machakos, Kajiado), and acts as a referral for 

hospitals in Kenya, but also offers healthcare services to patients from the Great Lakes Region, 

Southern and Central Africa. The human and physical medical resources are therefore stretched by 

the demand. Occupancy capacity at the hospital (main hospital) has been over-utilized over the 

years. The oversaturation can be attributed to limited number of beds available when compared to 

demand. KNH is severely constrained in terms of clinical space, equipment, surgical support and 

skilled human resources which results in long waiting times as patients queue for service. This 

demand is exacerbated by the fact that KNH predominantly functions as a regional and tertiary 

hospital. This is due to lack of a strong health referral system in Kenya. The hospital also operates 

a small private wing which admits general patients who prefer the wing and are willing to pay for 

it, instead of the public side of the hospital. 

1.5. Due to insufficient medical services, it is estimated that between 7,000 and 10,000 Kenyans are 

travelling abroad to seek healthcare services, spending KES 7bn to 10bn (approx. USD 70m to 

100m) each year, which could have been spent locally if facilities were available. Private sector 

participation and innovative financing mechanisms are therefore required to maintain, rehabilitate 

and expand the public health facilities as well as to deliver quality health services to the population. 
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1.6. For these reasons, Kenyatta National Hospital (hereinafter the “Contracting Authority”) intends to 

develop a specialized private hospital of at least 300 beds, to provide high quality healthcare 

services to Kenyans. It will provide Kenyans with more local access to first class specialty care, 

thereby reducing the need to travel abroad. This will also allow KNH to increase public beds 

available to general patients by releasing the space currently occupied by the private wing located 

on the top two-floors of the ten-storey tower block, for public use. 

1.7. The proposed Private Hospital was approved as a PPP project by the PPP Committee and cleared 

to progress to a PPP Feasibility Study (FS). In March 2018, the National Treasury in collaboration 

with the Contracting Authority (CA) commissioned consultancy services from a consortium led by 

Ernst and Young to undertake the PPP feasibility study (hereinafter the “Study”) and develop draft 

transaction documents. The Study was carried out consistent with the PPP Act, 2013 to a standard 

that would enable the KNH to establish the technical configuration, affordability, commercial 

attractiveness and bankability of the proposed PPP Project. The consultancy assignment was 

completed in May 2019. Paragraphs 1.8-1.10 present highlights of some of the key findings of the 

FS.  

1.8. In as far as demand forecasts are concerned, the hospital serves Nairobi County and the immediate 

surrounding Counties which have a combined estimated total population of 8,970,7001.  

Studies2 show that the hospital bed density of Kenya is 14 beds per 10,000 population against the 

world average of 29 beds. With the population of the Country expected to grow at 2.5% Compound 

Annual Growth Rate (CAGR) in the period 2016-2023 while the age-group above 45 years is 

expected to grow at 4.2% CAGR in the same period, the increase in the ageing population indicates 

that healthcare service needs are expected to grow at a faster rate than previously. Demand 

analysis in the Study confirmed a gap for Level 6 (Tertiary level)3  hospital to be located within 

Nairobi County, to provide specialist healthcare services.,.  

1.9. The Study proposes an -acute bed facility of at least 300 beds4 that was conceptualized as part of 

the viability assessment. The proposed model is a specialized centre of excellence model/approach. 

The specialist healthcare services would include centres of excellence to manage life threatening 

chronic ‘lifestyle’ diseases and to decrease the morbidity rate therefrom. These centres of 

excellence may offer research and training opportunities to the Medical School and research units 

                                                           
1 Estimated population of Nairobi County and surrounding counties in 2017: 8,970,700 (Nairobi: 4,963,502 | 
Kiambu: 1,902,723 | Machakos: 1,189,311 | Kajiado: 915,614) as per the Project Feasibility Study Report 
2 Kenya, 2010, Hospital beds per 10,000 population: 14 beds: World Health Organization 
3 Level 6 facility has been defined in the Health Act 2017 and the Medical Practitioners and Dentists (Private 
Medical Institutions) Rules, 2000 as amended by and read together with the Medical Practitioners and Dentists 
(Private Medical Institutions) (Amendment) Rules, 2017. 
4 The precise number will be determined after consultation with prospective bidders during the procurement 
process 
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at the University of Nairobi and surrounding countries with whom they have reciprocity, e.g. 

Tanzania and Uganda.  

1.10. In terms of market appetite for the project, the results from the market sounding revealed that 

twenty percent (20%) of the potential investors contacted and who have the capacity to build, 

operate or fund a major hospital registered a high investment appetite for the project.  

1.11. EY also prepared a set of procurement documentation. Specifically, the following reports and 

documents have been prepared, including from the feasibility stage work: 

 Feasibility Study report, 
 Environmental and Social Impact Assessment (ESIA) 
 PPP procurement plan and process 
 Pre-Qualification (PQ) Notice  
 Project Implementation Memorandum (PIM) 
 Request for Qualification (RFQ) 
 Request for Proposals 
 PPP Agreement, including various schedules and annexes including: 

o Design and Construction Standards 
o Performance Standards 
o Output Specifications 
o Terms of reference for the Independent Expert 

 
1.12. The FS was approved by the PPP Committee in September 2019 including clearance for the project 

to progress to the tender phase. The Request for Qualification (RFQ) was launched on 8th October 

2018 and prospective bidders are required to submit their Qualification Documents by 11th 

December 2019. The KNH  is now seeking the services of a Transaction Advisor (TA) to support it 

in taking the project to the Request for Proposals (RFP) bidding stage  through to Commercial 

Close and Financial Close.  

 

1.13. An overview of the PPP Framework in Kenya is provided in Annex 1.  

 

Transaction Advisor (TA) 

1.14 To advance the project, KNH, the Contracting Authority (CA) seeks the services of an 
experienced Transaction Advisor (TA)5 to assist it with the remaining phases of the PPP project cycle i.e. 
Request for Proposals bidding stage through to Commercial and Financial Close. These Terms of 
Reference (TOR) therefore invite proposals from a firm or consortium of firms representing a team of 
suitably qualified and experienced financial, technical and legal advisors to assist KNH conclude the PPP 
procurement stage and successfully move the project to Commercial and Financial close. In conducting 
this engagement, the TA will be required to undertake site visits to familiarize itself with the project site.  

                                                           
5 Please note that reference to the Transaction Advisor includes the entire advisory team or relevant members, under 
the management of a single Lead Advisor. The Lead Advisor shall be the Financial Advisor and shall contract with the 
Client (National Treasury and Kenyatta National Hospital). 
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2. Scope of the Assignment 
 
The scope of the assignment is structured into the following major tasks: 
 
Phase I  

Managing the Procurement Process through to Financial Close:  
It is expected that by the time the TA is contracted, the Pre-qualification stage tasks shall have been 
completed, including publication of the Pre-qualified Bidders. The TA shall commence the assignment with 
finalization of all the necessary RFP stage documents to undertake a competitive and transparent bidding 
process, and provide support for RFP stage bidding process until the award of the contract to a successful 
bidder and subsequent Commercial and Financial Close. The tasks of the Transaction Advisor in this phase 
include, inter alia, the following:   

 
(a) Finalisation of Procurement Process Design and Procurement Documents 
As stated in section 1.7 above, the previous Transaction Advisor prepared procurement documentation 
which will be provided to shortlisted TAs. The appointed TA will therefore need to review the existing RFP 
stage procurement documentation and will need to update it accordingly as guided by KNH and the PPP 
Unit.  

 
The TA shall finalise the RFP bidding stage documents prepared by the previous consultant and prepare all 
other necessary “market-ready” versions of procurement documents to complete a full suite of 
documentation as required by the PPP Act and the agreed procurement process. These are likely to include, 
inter alia: 

 The RFP including, inter alia, detailed Instructions to Bidders and the Bid Evaluation Criteria.  The 
TA will finalize recommendations on the Bid Evaluation Criteria and, in particular, shall provide 
advice and justification on the best-value financial bidding parameters 
 

 The Project Agreement including all of its schedules, which may include, inter alia: 

o Project Company Requirements 
o Design and Construction Standards 
o Output Specifications 
o Performance Standards 
o Independent Expert ToR, RFP and Agreement 
o Insurances 
o Handback Regime 
o Construction and Operating subcontracts, as applicable 
o Early Works Programme, if applicable 
o Construction and Operating Contractor Direct Agreements, if applicable 
o Necessary consents and approvals 

 
 All appropriate statutory notices for publication and obtaining approval to publish same through 

the CA. 
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The TA will be expected to make presentations and hold workshops with key stakeholders to finalise 
“market-ready” versions of these documents and support the Contracting Authority in securing all necessary 
approvals prior to them being capable of issuance to the market. 

The TA will also be responsible for establishing a Virtual Data Room which shall be proprietary to this 
project and the CA, but which will be  managed throughout the procurement process by the TA.  

 (b) Implementation of Communications Strategy and Plan 

The Transaction Adviser will be expected to provide technical support to the implementation of the 
Communications and Plan, which will be led by the Contracting Authority. The target audience would include 
project beneficiaries, general public, media, members of Parliament, among others. 

 

(c) Support during Procurement Process and Evaluation  

The Transaction Adviser will provide leadership of the RFP bidding stage Process. In doing so it will carry 
out or assist as required the Contracting Authority, inter alia, in the following activities: 

o preparation or collation of documents and data to be made available in the Virtual Data Room  
o management of bidder communications including responding to queries and the provision of 

clarifications upon proper consultation with the Contracting Authority and the PPP Unit as necessary 
o support management of project’s environmental and social aspects during the RFP bidding stage 

through to Commercial and Financial Close 
o management of and support in negotiations with preferred (and if necessary reserve) bidders 

through to contract finalization and award 
o preparation of minutes of all meetings 
o preparation of requisite reports and provision of assistance to support the procurement and 

approvals processes both with respect to the PPP Act 
 

(d) Assistance until Commercial and Financial Close of the Project 
The Transaction Advisor shall provide all the required assistance and advisory support until the Commercial 
Close (execution of the PPP contract and related agreements by the Parties) and Financial Close 
(effectiveness of financing agreements and the satisfaction of all conditions precedent) of the project 
including all needed support, inputs, documentation, services and content for the project to achieve these 
milestones.  
This will include, but not be limited to, providing necessary assistance to KNH in meeting its conditions 
precedent and responding to queries raised by financiers in the period up to Financial Close as required. It 
will also include supporting KNH in securing all the necessary approvals required by the PPP Act and 
supervision, on behalf of KNH, of the Financial Close protocols.  

 
In addition to the above, the Transaction Advisor will support the Contracting Authority in the 
implementation of the communication strategy and plan  throughout the project by providing technical 
support and input as required.  

 
All project documentation will be submitted in the first instance to the CA and the PPP Unit for review and 
approval. The TA shall ensure that relevant sessions are held with the CA to take them through the material 
developed, and if necessary, presentations will be made to the CA’s board and management team and the 
PPP Committee, to facilitate any approvals required.  The TA will also be expected to prepare a detailed 
case study and project close out report upon completion of the assignment, which will be submitted to the 
CA and PPP Unit.  
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Phase II (in parallel): 
Capacity Building support to KNH in PPP contract management  

 

The appointed Transaction Advisor will assess the capacity of the Contracting Authority to effectively 
manage the PPP contract and supervise the Project Company post Financial Close and advise on an 
appropriate contract management structure and government framework, as well as resourcing, and develop 
a suitable capacity building programme for implementation. 

 
Based on this Capacity Assessment of the Contracting Authority, the Transaction Advisor will design a PPP 
Contract Management Framework, including advice on CA contract management responsibilities, resources, 
skills and experience needed, in-house vs outsourcing resourcing strategy, training and capacity building 
needs and, in close liaison with the Contracting Authority, draft a comprehensive PPP contract management 
plan, consistent with the provisions of the PPP agreement, to help the Contracting Authority in the 
management of the contract and its risks, rights and obligations after financial close and supervision of the 
PPP Company in meeting its obligations under the PPP contract.  

 
The Transaction Adviser is also expected to provide classroom-based training to the CA’s contract 
management team, and an outline of such a Training Programme should be included in the TA’s Technical 
Proposal. 

 

3. Transaction Advisor Skills and Experience 

3.1 Experience Requirements  

The consultants will comprise a single organization or a consortium of firms, led by the Financial Advisor. 
The members of the advisory team will have both the skills and experience necessary to undertake the 
range of tasks set out in these terms of reference. Each individual on the team must be personally available 
to do the work as and when required.  

The lead advisor will be held accountable, in terms of the contract, for ensuring project deliverables and 
for the professional conduct and integrity of the entire team. Team members may not be changed or 
removed without the prior written approval of KNH/ PPPU, and replacement with someone at least as 
qualified and capable.  

The skills and experience desired as a minimum of the advisory team are as follows: 

 Financial, legal and industry experience with hospital PPPs through to financial close 
 PPP structuring, procurement and transaction management 
 PPP financial modelling, VfM analysis, fiscal impact and contingent liability analysis 
 Experience of Kenyan procurement, commercial and contract law including health sector, 

environmental and PPP-related laws 
 Relevant Kenyan, international and regional experience in the drafting and negotiating of PPP 

agreements  
 Technical expertise in the design, construction, procurement, maintenance and operation of 

hospital facilities and equipment 
 Social and environmental expertise including experience in health sector projects in Kenya, in sub-

Saharan Africa and with international best practice. 
 Relevant registration with local or international professional bodies where applicable 
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3.2 Key Expertise and Personnel 

Bidders are free to propose their own team structure and Key Personnel, to match the Expertise 
Requirements indicated in the table below.  

  Table 1: Desired Qualifications and Experience of Key Personnel are detailed in the matrix below; 

No. Expertise Qualifications and Experience 

1 Project Lead/ 

PPP Expert 

University degree in Finance, Business, Management, Economics, 
Engineering or any other relevant field or equivalent qualification.  
 
A minimum of 10 years demonstrated experience in providing PPP 
transaction advisory services including extensive experience in project 
structuring and risk analysis, allocation and management; project 
agreements; bid process management including preparation of bidding 
process documentation, running of PPP procurements including 
competitive dialogue and post-bid process monitoring. 
Successful preparation and procurement of PPP projects with at least 
three financially closed PPP projects in the health sector.  
 
PPP Experience in sub-Saharan Africa and other emerging markets will 
be an added advantage. 

Good English communication and writing skills, especially in report writing 
and presentations, are essential. 

2 Financial Expert 
University degree in Finance/Financial Engineering, Business, Economics 
or any other relevant field or equivalent qualification.  
 
At least 7 years of professional experience in project finance, with a 
proven track record in financial modelling of PPP projects.  
Demonstrated experience in PPP project structuring and procurement, 
including financial structuring and advising on risk mitigation and 
financial products within PPP/ infrastructure projects. 
 
Lead role in successful preparation and procurement of PPP projects 
with at least one financially closed PPP project in the health sector. 
 
PPP Experience in sub-Saharan Africa and other emerging markets will 
be an added advantage. 
 
Good English communication and writing skills, especially in report 
writing and presentations, are essential. 

3 PPP Legal and  

Kenya Law Expert 

University degree in Law. 
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No. Expertise Qualifications and Experience 

A minimum of 5 years’ demonstrated experience in drafting contractual 
agreements and other related documents/agreements for PPP projects; 
PPP procurement, managing bidding process, competitive dialogue, 
negotiation of PPP contracts, advice on legal and regulatory frameworks.  
 
A minimum of 10 years’ demonstrated experience in drafting of 
agreements for corporate finance or project finance transactions, 
experience of public procurement in Kenya; demonstrated knowledge of 
the legal framework for PPPs in Kenya and for the health sector.  
 
Successful preparation and procurement of PPP projects with at least 
one financially closed PPP project. Experience with health sector PPP 
projects will be an added advantage. 
 
PPP Experience in sub-Saharan Africa and other emerging markets will 
be an added advantage.  
 
Good English communication and writing skills, especially in report 
writing, are essential. 
 
Valid and professional Practicing license 

4 Healthcare 
Specialists 

University degree in Healthcare, Medicine or any other relevant field or 
equivalent qualification.  
 
A minimum of 10 years demonstrated experience in advising on the 
design, development, procurement, operation and management of 
healthcare facilities and equipment.  
 
A minimum of 10 years demonstrated experience in advising on 
procuring or delivering clinical services. 
Experience of such on a PPP basis would be an added advantage.  
 
Experience of Healthcare Projects in sub-Saharan Africa and other 
emerging markets will be an added advantage. 
 
Good English communication and writing skills, especially in report 
writing and presentations, are essential. 
 

Valid and professional Practicing license 

 

5 Biomedical/Hospital 
Services Engineer 

University degree qualification in Electrical or Mechanical, Engineering.  

Minimum of 10 years’ experience in the design and setup of services to 
operate and maintain equipment including linear accelerators; CT and MRI 
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No. Expertise Qualifications and Experience 

scanners; air handling units; medical gas points; X-rays; boilers, chillers, 
etc. In addition, experience in the design of biohazardous waste 
management systems is required.  

Good English communication and report writing skills are essential. 

Valid and professional Practicing license 

6 Services Engineer University degree in Electrical or Mechanical, Engineering.  

Ten (10) years’ experience in HVAC, fire-fighting/suppression, plumbing 
and waste water treatment designs on commercial and public buildings, 
with at least one health facility > 10,000m2. In addition, experience in 
electrical and building communications designs in commercial and public 
buildings, with at least one health facility. 

Good English communication and report writing skills are essential. 

Valid and professional Practicing license 

7 Infrastructure 
Consultant   

University degree in Civil/Structural Engineering, Architecture or related 
field.  
Minimum of 10 years’ demonstrated experience in the area of design, 
engineering, supervision of construction on site, developing project 
specifications, drafting of tender documents, bill of quantities etc. for 
healthcare infrastructure projects with demonstrated experience of at 
least 250 Bed hospital projects. 

Experience in preparation of performance based output specifications for 
operation and maintenance of healthcare infrastructure projects. 

Good English communication and writing skills, especially in report 
writing, are essential. 

Valid and professional Practicing license 

8 Communications 
Expert 

University degree in Communication/Public Relations/ Mass Media.  
 
Minimum 7 years demonstrated experience in public relations, and in the 
preparation and implementation of public/ stakeholder communications 
plans for infrastructure development projects. Experience of working 
with public sector organisations. Experience working in PPP projects will 
be an additional merit.  

 

Communication skills both in written and spoken medium with a strong 
command of English. A strong command of spoken and written Kiswahili 
language will be an added advantage. 

9 Environmental 
Specialist 

University degree in environmental studies or related field and must be a 
NEMA registered lead expert. The specialist should have minimum  10 yrs 
experience and must have served similar position in at least 4 assignments 
of similar nature. The specialist should have hands-on demonstrable 
experience with existing Kenyan Environmental Safeguards laws and 
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No. Expertise Qualifications and Experience 

regulations, and World Bank Environmental and Social Safeguards policies 
and Standards.   

Good English communication and report writing skills are essential. 

10 Social Development 
Expert 

University degree in social studies or related field with over 10 yrs 
experience and must have served in similar capacity in at least 4 
assignments of similar nature. The specialist should have hands-on 
demonstrable experience with existing Kenyan Social Safeguards  Laws 
and Regulations,  and World Bank Environmental and Social Safeguards 
Policies and Standards 

She/he will establish the socio-economic environment of the proposed 
project area, including land use; assess likely impact of the project and 
proposed mitigation measures. The expert will ensure that consultations 
with interested and affected parties are conducted in accordance with 
procedures and regulations of Kenya and the World Bank safeguards and 
Standards for stakeholder consultations. 

Good English communication and report writing skills are essential. 

   The preceding description of the team composition is however not intended to be prescriptive.  

 

4.0 Qualification Evaluation Criteria 
 

The Transaction Adviser is expected to comprise a firm or a consortium of firms/ individuals providing the 
requisite financial, legal, healthcare and environmental/ social expertise. 

Qualification submissions will be evaluated against the following criteria: 

(a) Acted as Transaction Adviser to government, or part of TA consortium, and successfully completed 
(reached financial close whilst TA advising) healthcare infrastructure PPPs in Sub-Saharan Africa, other 
emerging markets and mature PPP markets (only experience in the last 15 years will get credit, with 
preference given for more recent experience) 

 
(b) Experience advising on the development of large scale healthcare facilities in Sub-Saharan Africa, 
other emerging markets and mature healthcare infrastructure markets (only experience in the last 15 
years will get credit, with preference given for more recent experience) 

 

 
(c) Experience of conducting Environmental and Social Impact assessments in accordance with 
international best practice including in accordance with World Bank/ IFC guidelines in the health sector in 
Kenya and elsewhere in sSub-Saharan Africa (only experience in the last 10 years will get credit, with 
preference given for more recent experience) 
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5. Target Timetable  

Bidders are expected to present their own Work Plan with their Technical Proposal. Set out below is the 
client’s target timetable for implementing the Project. Bidders’ Work Plans will be evaluated on merit, not 
merely on its compliance with the below. 

Milestone Target Timetable 
Approval of updated Procurement Strategy, 
updated Procurement Implementation Plan and 
final “market-ready” set of procurement 
documents 

1 month after contract execution 

Issue of RFP to Qualified Bidders 1 month after contract execution 
Completion of Bid Evaluation and selection and 
announcement of Preferred and Reserve Bidders 

5 months after contract execution 

Commercial Close 8 months after contract execution 
Completion of design of the Project’s PPP 
Contract Management Framework  

8 months after contract execution 

Completion of Capacity Building for CA 12 months after contract execution 
Financial Close 12 months after contract execution 

 

The TA is expected to sign a contract of 2 years’ duration, extendable at no extra cost, for a further one 
year in the event that Financial Close has not been reached within two years. An extension at extra cost 
would however be considered for inflation adjustments where delays have not arisen as a result of the 
performance of the TA.  

 

6. Payment Milestones  

6.1 The Transaction Advisor will be paid on a lump sum Fixed Fee basis up to and including the 
Commercial Close milestone, and a Contingent Fee payable out of an up-front fee payable by the Private 
Party at Financial Close. The Fixed Fee will be paid based on various milestones achieved. The 
Contracting Authority and the PPP Unit will accord this approval after ensuring that the outputs 
delivered by the Transaction Advisor conform to the regulatory requirements.  
 
 
 
 
 
 
Payment Milestones will be as follows: 

Milestone      Milestone Payment 
1.   Approval of updated Procurement Strategy, updated 
      Procurement Implementation Plan, final  
      “market-ready” set of procurement documents and 
issuance of RFP 

10% of Fixed Fee 

2.    Notification of Preferred Bidder by government in 
accordance with the provisions of the PPP Act  

20% of Fixed Fee 

1. Commercial Close   30% of Fixed Fee 



 Page 13 

Milestone      Milestone Payment 
2. Completion of design of the Project’s PPP Contract 

Management Framework 
 20% of Fixed Fee 

3. Completion of all the approved capacity building 
activities 

 20% of Fixed Fee 

4. Financial Close, acceptance of the Project Close Out 
Report and Case Study 

Contingent  Fee 

 

Bidders should include in their Financial Proposals the following fixed lump sum item 

• US$10,000 for the cost of procuring the Virtual Data Room. 

6.2 All reports shall be submitted to Kenyatta National Hospital (KNH) and PPPU in electronic format as MS 

Word document (latest version) and printed in 5 copies. Models and workflow, process and data 

diagrams shall be submitted electronically in their appropriate dynamic application files.  The TA, in 

close coordination with KNH and the PPPU, shall conduct quality reviews to obtain feedback on all draft 

versions of deliverables as appropriate. The TA shall make presentations to the KNH and PPPU on each 

deliverable, with the team’s key experts present. 

 

6.3 Payments will only be made once deliverables have been submitted to the client and subsequently 

deemed acceptable.  

 

 

 

 

 

 

 

 

Annex 1 

Overview of the PPP Framework in Kenya 

1. Background of PPPs in Kenya 

Established initially under the Public Procurement and Disposal (Public Private Partnership) Regulations, 
2009, the Kenyan government has in the recent past been committed to improving and strengthening the 
PPP framework for private sector participation in the country. Several accomplishments are notable:  

a. The adoption of a PPP Policy in 2011 to articulate the government's commitment to PPPs and 
to provide a basis for the enactment of a PPP Law;  

b. The enactment of the PPP Act on 8th February 2013; 
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c. The gazettement of the National PPP Regulations on 19th December 2014; 
d. The development of draft PPP Regulations for the County Governments;  
e. The gazettement of the Roads Annuity Fund Regulations, 2015; 
f. The gazettement of the Public Private Partnership (Project Facilitation Fund) Regulations, 

2017; 
g. The development of the PPP Disclosure Framework; 
h. The development of a PPP Screening Tool, to assess a projects PPP readiness/suitability; 
i. The development of a Fiscal Commitment and Contingent Liability (FCCL) Framework for PPP 

Projects;  
j. The development of draft National Toll Fund Regulations;  
k. The development of a Governance and Operational Manual for the Project Facilitation Fund; 

and 
l. Draft  PPP Manual is in place  

 
2. Legal and Regulatory Framework  

Since 1996, Kenya has attracted private investments into the country’s economic and social infrastructure 
sectors including telecommunications, energy, transport, water and sewerage. These investments have 
demonstrated both the commitments of Government of Kenya (GOK) to PPPs and the interest by private 
investors, lenders and operators in these sectors. However, these infrastructure investments occurred 
without a specific policy, legal and regulatory framework for PPPs.  

Therefore, the GoK's first step was to strengthen the legal and regulatory framework for carrying out PPPs 
in Kenya, as part of a wider agenda of increasing private sector investments in infrastructure development. 
Presently, the legal and regulatory framework for PPPs in Kenya comprises of: the Constitution, legislation 
(such as the PPP Act, 2013, the Public Procurement and Assets Disposal Act, 2015 and various sector 
specific legislation), court rulings, regulations, guidelines and tribunal determinations. The extent of the 
PPP legal and regulatory framework is further broken down in table 1 below.  

Overall, Kenya has a stable PPP legal and regulatory framework that: 

a. Defines the PPP ideology (a long term arrangement, between a public and a private entity to 
undertake a public function, for which compensation will be paid from a Public Fund, user fees 
or a combination of both; PPPs are usually output-based and performance-linked);  

b. Provides a substantive and procedural law to govern the undertaking of PPPs – and governs 
both levels of government; 

c. Sequences the PPP process, that is, how to initiate, prepare, procure, contract, manage PPP 
projects; 

d. Prescribes regulatory compliance requirements; 
e. Establishes WHO does what, when, why; 
f. Prescribes HOW projects are to be managed, reported on, and contracts varied; and 
g. Establishes a transparent predictable process which drives stability  
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Figure 1: PPP Legal and Regulatory Framework 

The PPP Act, 2013 is a law under chapter 12 of the Constitution, as it deals with Public Finance. As a result, 
substantial fiduciary obligations are placed on the PPP Committee in the discharge of its oversight mandate 
with a view of ensuring that the principles and values of Articles 10, 201 and 227 of the Constitution, among 
others are upheld – being PPP fidelity to national values, responsible and fiscally sustainable public finance 
and a public procurement system that Is transparent, competitive, cost effective and affords and equal 
opportunity to all.  

3. Institutional Framework  

To support the delivery of the country’s PPP agenda, a number of institutions have been created, and are 
operational under the PPP Act of 2013. They include: 

a. PPP Committee; 
b. PPP Petition Committee; 
c. PPP Unit; and 
d. PPP Nodes within the Ministries, Government Agencies and County Governments. 

a) PPP Committee 

The PPP Committee is established under section 7 of the Act. It is assisted by its Secretariat (PPPU) and 
has the responsibility to: 

a. Develop and implement PPP policy initiatives; 
b. Champion the PPP Agenda; 
c. Ensure compliance with the PPP Act 2013; 
d. Approve/recommend PPP projects to the Cabinet; 
e. Ensure efficient execution of the PPP Agreements; 
f. Ensure PPPs are consistent with national priorities; 
g. Authorize allocations of the Project Facilitation Fund; and 
h. Issue PPP standards, guidelines & procedures, & bid documents. 
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b) PPP Petition Committee 

The PPP Petition Committee, established under section 67 of the PPP Act 2013, is set up as a tribunal to 
adjudicate on all petitions and complaints submitted by a private party during the process of tendering and 
entering into a PPP project agreement. To effectively discharge its mandate to function as a dispute 
resolution body, the day-to-day administrative aspects of the Petition are administrated through a 
Secretariat. 

c) PPP Unit  

The PPP Unit, as the resource center for best practice and guardian of the integrity of the PPP process, has 
a large role to play in identifying problems, and making recommendations to the PPP Committee regarding 
potential solutions.  

In addition, it has the specific responsibility of assisting each Contracting Authority to identify, select, 
appraise, procure, approve, negotiate and monitor PPP projects throughout their life cycle. Moreover, the 
PPP Unit is also tasked to improve capacity and skills in the public sector and to manage PPP projects more 
effectively. 

d) Contracting Authorities  

The PPP Act of 2013 recognizes Contracting Authorities (CA) as Ministries/Government Departments, 
County Governments and Statutory Corporations. Their main responsibilities with respect to PPP are to 
identify, develop, procure, implement and monitor projects. To discharge their responsibilities, procuring 
entities are required to conduct feasibility studies, prepare bidding documents and seek necessary 
approvals.  

Each CA undertaking a PPP project is required to establish a PPP Node, staffed with officers with the ability 
to carry out day-to-day management of a PPP project (section 16 and 17 of the PPP Act, 2013). Given that 
Contracting Authorities presently lack the requisite in-house expertise on PPPs, they may have to appoint 
Transaction Advisors (TA) to assist them in the development of projects. The Unit is also on hand to support 
CAs in the identification and development of their priority PPP projects.  

4. Scope and Application of the PPP Program  

The scope of the Government’s PPP program is the creation of new infrastructure, and the expansion & 
refurbishment of existing assets such as: 

a. Roads and bridges; 
b. Ports; 
c. Airports; 
d. Railways; 
e. Power generation plants and transmission/distribution networks; 
f. Oil and gas i.e. petroleum infrastructure, such as storage depots and distribution pipelines etc.; 
g. Inland container depots and logistics hubs; 
h. Municipal services; 
i. Mining; 
j. Water supply, treatment and distribution systems; 
k. Solid waste management; 
l. Social infrastructure for health care, prisons, education, housing; 
m. Telecoms/ICT 
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Attached is the PPP Unit Score Card, which outlines the achievements of the PPP Unit to date, as well as 
the PPP Project pipeline list. 

5. PPP Project Facilitation Fund  

The project Facilitation Fund is a Fund established under section 68 of the PPP Act and has 4 windows: 

a. Window 1: Support to Contracting Authorities for project preparation  

The object of this window is to provide support to contracting authorities during the preparation stage of 
a project. Funds may be applied for by the contracting authority to meet the costs of:  

i. Land acquisition, compensation, resettlement and environmental remediation. 
ii. Consultancy services related to the public private partnership programme, including 

undertaking feasibility studies 
iii. Conducting the tender process, including project advertisements, marketing and 

communications, tender documentation and due diligence.  
iv. Undertaking transaction and associated advisory services 
v. Undertaking other project preparation activities approved by the PPP Committee  

Any support provided to a contracting authority for land acquisition costs shall be recoverable and should 
be refunded by the contracting authority to the Fund within the immediate next budgeting cycle. This 
includes the cost of land acquisition, compensation, resettlement and environmental remediation. Support 
provided for the items listed in point (iii) and (iv) may be recoverable, based on guidelines issued and the 
terms of engagement set out in the Funding Agreement that is entered into between the contracting 
authority and the Fund.  

b. Window 2: Support to the PPP Unit  

The Fund will also have a window dedicated towards supporting the project related activities for the PPP 
Unit, who has the mandate under the Act inter alia of providing technical, financial and legal expertise to 
the PPP Committee and Nodes established under the Act, serving as a resource centre on PPP matters, 
conducting civic education and promoting awareness of PPPs.  

This window is therefore available to the Unit to support the following key functions, which are instrumental 
in helping it fulfil its mandate: 

i. Costs relating to consultancy services 
ii. Undertaking of capacity building programmes  
iii. Purchase of office equipment, systems and associated software 
iv. Undertaking research activities 
v. Establishment of knowledge management systems and frameworks; and  
vi. Meeting recurrent operational and maintenance costs for the Fund Secretariat that is 

responsible for assisting the Officer Administering the Fund (who is the Director of the 
PPP Unit) manage the day-to-day operations of the Fund.  

 
c. Window 3: Viability Gap Funding  

The next option for financial support is the viability gap funding window. Viability Gap Funding refers to 
money that is provided to infrastructure projects that are economical viable, but fall short of being 
financially viable. Support under this window may be made by way of loan, grant, equity, or any other 
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financial instrument required to improve the financial viability of a project. Support under this window may 
be applied to fund: 

i. Capital grants made to a project during construction  
ii. Recoverable advances made to a contracting authority  
iii. Any other permitted recoverable advances; and  
iv. Loans, equity or other financial arrangements as may be made available to a project in 

accordance with the provisions of the PPP project agreement and guidelines governing the 
operation of the Fund  

This window shall only be available to support project capital costs and recoverable land acquisition costs.  

 
d. Window 4: Contingent Liability Support  

The Fourth window provides a liquid source to meet short-term liquidity gaps in relation to contingent 
liabilities arising from the implementation of a PPP project agreement. To operationalize this window, the 
Officer Administering the Fund shall open a dedicated sub- account within the Fund, known as the 
Contingent Liability Reserve Account, whose sole purpose will be to ensure/provide ready liquidity to meet 
contingent liability disbursement requirements of the Fund. 

Each contracting authority will be required to pay into the sub account annually estimates of contingent 
liability funding requirements in accordance with guidelines issued. This window/sub account will only be 
available to support projects where the contingent liability; 

i. Cannot be handled by the National Treasury under alternative frameworks 
ii. Cannot be handled by the National Treasury under the National Government Contingency 

Fund;  
iii. Does not arise from a contracted obligation of a contracting authority under a project 

agreement for which a budgetary allocation has been made to the contracting authority; 
and   

iv. Materializes out of a national government default, which is not recoverable from a 
contracting authority, under a project agreement 

 

Contingent liabilities arising out of a contracting authority default under a project agreement shall remain 
the responsibility of the contracting authority to settle. As a last resort however, the contracting authority, 
in exceptional circumstances, may apply to the Fund for a recoverable advance in settling such liabilities. 
Contingent liabilities, which are neither the responsibility of the contracting authority or the private party, 
and which arise from the implementation of a project agreement, shall be eligible for settlement under the 
Fund, subject to any guidelines issued. 

Contracting authorities, in conjunction with the Debt Management Office, shall be required to submit 
annually to the Officer Administering the Fund estimates of contingent liabilities arising from their eligible 
projects and any short term liquidity gaps. Where payments are made to meet materialized contingent 
liabilities under a project upon the request of a contracting authority, the contracting authority shall refund 
the monies paid in its immediate subsequent budget cycle.  

Section 68 of the Act prescribes the sources of revenue for the Fund as:  

i. grants and donations;  
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ii. levies or tariffs imposed on a project;  
iii. Success fees paid by a project company; 
iv. Appropriations-in-aid; and  
v. Any other source prescribed by the Cabinet Secretary, National Treasury 

 

The monies paid into the Fund shall be used to meet the objectives of the four (4) windows outlined above. 

 


